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(1) A bank employee may act as
agent for the other business; or

(2) An employee of the other business
may act as agent for the bank.

(c) Supervisory conditions. When a na-
tional bank engages in arrangements of
the types listed in paragraphs (a) and
(b) of this section, the bank shall en-
sure that:

(1) The other business is conspicu-
ously, accurately, and separately iden-
tified;

(2) Shared employees clearly and
fully disclose the nature of their agen-
cy relationship to customers of the
bank and of the other businesses so
that customers will know the identity
of the bank or business that is provid-
ing the product or service;

(3) The arrangement does not con-
stitute a joint venture or partnership
with the other business under applica-
ble state law;

(4) All aspects of the relationship be-
tween the bank and the other business
are conducted at arm’s length, unless a
special arrangement is warranted be-
cause the other business is a subsidiary
of the bank;

(5) Security issues arising from the
activities of the other business on the
premises are addressed;

(6) The activities of the other busi-
ness do not adversely affect the safety
and soundness of the bank;

(7) The shared employees or the en-
tity for which they perform services
are duly licensed or meet qualification
requirements of applicable statutes and
regulations pertaining to agents or em-
ployees of such other business; and

(8) The assets and records of the par-
ties are segregated.

(d) Other legal requirements. When en-
tering into arrangements, of the types
described in paragraphs (a) and (b) of
this section, and in conducting oper-
ations pursuant to those arrangements
the bank must ensure that each ar-
rangement complies with 12 U.S.C. 29
and 36 and with any other applicable
laws and regulations. If the arrange-
ment involves an affiliate or a share-
holder, director, officer or employee of
the bank:

(1) The bank must ensure compliance
with all applicable statutory and regu-
latory provisions governing bank

transactions with these persons or en-
tities;

(2) The parties must comply with all
applicable fiduciary duties; and

(3) The parties, if they are in com-
petition with each other, must consider
limitations, if any, imposed by applica-
ble antitrust laws.

Subpart D—Preemption

§ 7.4000 Books and records of national
banks.

(a) Inspection. Except as otherwise ex-
pressly provided by Federal law, in-
cluding 12 U.S.C. 62, relating to the
right of shareholders, creditors, and
certain tax officials to inspect the list
of shareholders of a bank, only the
Comptroller of the Currency or the
Comptroller’s authorized representa-
tives are authorized to inspect books or
records of a national bank. Production
of records may, however, be required
under normal judicial procedures.

(b) Visitorial powers. Except as other-
wise expressly provided by Federal law,
the exercise of visitorial powers over
national banks is vested solely in the
OCC, 12 U.S.C. 484. State officials have
no authority to conduct examinations
or to inspect or require the production
of books or records of national banks,
except for the limited purpose of ensur-
ing compliance with applicable state
unclaimed property and escheat laws.
State authority to review the books
and records of a national bank is lim-
ited to those circumstances in which
there is reasonable cause to believe
that the bank has failed to comply
with those laws. Federal law provides
special procedures for verifying payroll
records for unemployment compensa-
tion purposes, 26 U.S.C. 3305(c), for en-
forcing the Fair Labor Standards Act,
29 U.S.C. 211, and for ascertaining the
correctness of Federal tax returns, 26
U.S.C. 7602.

(c) Report of examination. The report
of examination made by an OCC exam-
iner is designated solely for use in the
supervision of the bank. The bank’s
copy of the report is the property of
the OCC and is loaned to the bank and
any holding company thereof solely for
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its confidential use. The bank’s direc-
tors, in keeping with their responsibil-
ities both to depositors and to share-
holders, should thoroughly review the
report. The report may be made avail-
able to other persons only in accord-
ance with the rules on disclosure in 12
CFR part 4.

§ 7.4001 Charging interest at rates per-
mitted competing institutions;
charging interest to corporate bor-
rowers.

(a) Definition. The term ‘‘interest’’ as
used in 12 U.S.C. 85 includes any pay-
ment compensating a creditor or pro-
spective creditor for an extension of
credit, making available of a line of
credit, or any default or breach by a
borrower of a condition upon which
credit was extended. It includes, among
other things, the following fees con-
nected with credit extension or avail-
ability: numerical periodic rates, late
fees, not sufficient funds (NSF) fees,
overlimit fees, annual fees, cash ad-
vance fees, and membership fees. It
does not ordinarily include appraisal
fees, premiums and commissions at-
tributable to insurance guaranteeing
repayment of any extension of credit,
finders’ fees, fees for document prepa-
ration or notarization, or fees incurred
to obtain credit reports.

(b) Authority. A national bank lo-
cated in a state may charge interest at
the maximum rate permitted to any
state-chartered or licensed lending in-
stitution by the law of that state. If
state law permits different interest
charges on specified classes of loans, a
national bank making such loans is
subject only to the provisions of state
law relating to that class of loans that
are material to the determination of
the permitted interest. For example, a
national bank may lawfully charge the
highest rate permitted to be charged
by a state-licensed small loan com-
pany, without being so licensed, but
subject to state law limitations on the
size of loans made by small loan com-
panies.

(c) Effect on state definitions of inter-
est. The Federal definition of the term
‘‘interest’’ in paragraph (a) of this sec-
tion does not change how interest is
defined by the individual states (nor
how the state definition of interest is

used) solely for purposes of state law.
For example, if late fees are not ‘‘inter-
est’’ under state law where a national
bank is located but state law permits
its most favored lender to charge late
fees, then a national bank located in
that state may charge late fees to its
intrastate customers. The national
bank may also charge late fees to its
interstate customers because the fees
are interest under the Federal defini-
tion of interest and an allowable
charge under state law where the na-
tional bank is located. However, the
late fees would not be treated as inter-
est for purposes of evaluating compli-
ance with state usury limitations be-
cause state law excludes late fees when
calculating the maximum interest that
lending institutions may charge under
those limitations.

(d) Usury. A national bank located in
a state the law of which denies the de-
fense of usury to a corporate borrower
may charge a corporate borrower any
rate of interest agreed upon by a cor-
porate borrower.

§ 7.4002 National bank charges.
(a) Customer charges and fees. A na-

tional bank may charge its customers
non-interest charges and fees, includ-
ing deposit account service charges.
For example, a national bank may im-
pose deposit account service charges
that its board of directors determines
to be reasonable on dormant accounts.
A national bank may also charge a bor-
rower reasonable fees for credit reports
or investigations with respect to a bor-
rower’s credit. All charges and fees
should be arrived at by each bank on a
competitive basis and not on the basis
of any agreement, arrangement, under-
taking, understanding, or discussion
with other banks or their officers.

(b) Considerations. The establishment
of non-interest charges and fees, and
the amounts thereof, is a business deci-
sion to be made by each bank, in its
discretion, according to sound banking
judgment and safe and sound banking
principles. A bank reasonably estab-
lishes non-interest charges and fees if
the bank considers the following fac-
tors, among others:

(1) The cost incurred by the bank,
plus a profit margin, in providing the
service;
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